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I. Introduction 

Sunoco Pipeline L.P. (“SPLP”) submits these comments opposing specific portions of the 

Pennsylvania Public Utility Commission’s (“PUC” or “Commission”) final form regulations 

regarding Hazardous Liquid Public Utility Pipeline Safety.  SPLP appreciates that the PUC’s Final 

Form Rulemaking Order (“Order”), in some instances, considered comments and reply comments 

on its Notice of Proposed Rulemaking (“NOPR”), including technical and engineering 

information, actions of the Pipeline and Hazardous Materials Safety Administration (“PHMSA”), 

and legal issues such as the PUC’s own jurisdiction.   

While the PUC largely resolved SPLP concerns with the regulations as proposed in the 

NOPR, in other instances, the PUC’s Order failed to carefully consider or consider at all some 

sections of regulations that it seeks to promulgate, including: 

• Land Agents.  52 Pa. Code § 59.142.  Requiring pipeline land agents to hold 

professional licenses unnecessary to their employment, which will likely result in loss 

of employment for Commonwealth citizens for reasons bearing no relationship to 

pipeline safety over which the PUC has jurisdiction. 

• 10-day Notice Requirements with No Exception. 52 Pa. Code § 59.135.  Requiring 10-

days prior notice for a pipeline operator to take certain actions, including unearthing 

and repairing a suspected leak, with no exceptions.  This requirement results in less 

safety than the status quo because pipeline operators should unearth and repair 

suspected leaks immediately, which PHMSA regulations require.  This notice provision 

thus directly contradicts PHMSA regulations because: it is not more stringent as to 

safety; and compliance with the PUC’s regulation to wait 10 days prior to unearthing 

and repairing a suspected leak would violate PHMSA regulations to address the 

situation immediately.  The PUC’s Order provides no clarity on why the PUC did not 
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provide an exception to the notice rule.  At one point the PUC acknowledges the need 

for an exception and says the regulations will be modified to make such exception, but 

the regulations do not contain such an exception.  Only two pages later in its Order and 

contrary to the PUC’s statement that there should be an exception, the PUC states there 

should not be an exception to notification.   

• Emergency Flow Restricting Devices/Valve Placement.  52 Pa. Code § 59.140(h).  

Requiring additional valves on existing pipelines based on the opinions of local 

officials and an arbitrary and impossible standard of decreasing the lower flammability 

limit (“LFL”) to 660 feet.  The PUC provides no logical reasoning for ignoring the 

extensive comments on this issue.  Moreover, the PUC’s promulgation of this 

regulation makes no sense in the context of the PUC’s decision not to impose 

regulations with design requirement for valves for newly constructed pipelines and the 

PUC’s lengthy explanation of why it cannot impose retroactive design or construction 

requirements on an existing pipeline.  This regulation creates additional legal and 

technical issues discussed at length below. 

These three examples are of serious concern because these regulations will result in less 

safety, create inconsistency with PHMSA regulations, create immediate employment issues for 

pipeline land agents, are illogical and have serious legal defects, or are arbitrary or unrelated to 

pipeline safety and thus impose wholly unnecessary costs. SPLP has identified four additional 

portions of the regulations that are similarly flawed and has described these issues and proposed 

solutions herein.   

Some of the remaining issues with the regulations are of such impact that SPLP continues 

to oppose the regulations.  If the regulations are promulgated in final form as currently written, 
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SPLP will be seeking injunctive relief before the Commonwealth Court based on some of the 

issues described herein.   

 For these reasons and those stated below, SPLP respectfully requests the Independent 

Regulatory Review Commission (“IRRC”) reject these regulations and upon rejection, the PUC 

resolve the issues SPLP has discussed herein.   

II. Land Agents.  52 Pa. Code § 59.141. 

A. Regulation Relevant Text: 

52 Pa. Code § 132. Definitions. 

 

Land agent—A person who negotiates easements on behalf of a hazardous 

liquid public utility for use in connection with a pipeline.  

 

§ 59.142. Land agents. 

(a) A land agent employed or contracted by a hazardous liquid public utility 

must hold a valid Pennsylvania professional license in one of the following 

fields: attorney, real estate salesperson, real estate broker, professional 

engineer, professional land surveyor or professional geologist. 

 

B. Opposition to Land Agent Regulation 

SPLP continues to oppose the PUC’s requirement regarding land agents because it will 

have an immediate and negative impact on Commonwealth citizens employed by pipeline 

operators, it is outside the PUC’s jurisdiction and unrelated to pipeline safety, and the regulation 

is arbitrary and not rationally related to achieving the PUC’s alleged goals. 

1. Detriment to Employment. 

The PUC’s proposed regulation of land agents will have negative impacts on employment.  

The PUC neither asked for nor considered information regarding impacts on employment that 

requiring land agents to hold professional degrees unnecessary to performance of their jobs will 

have. 
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None of SPLP’s land agent employees hold the licenses this regulation requires.  Thus, the 

regulation will impact 7 full time SPLP employees in Pennsylvania who will be disqualified for 

their jobs due to the PUC’s arbitrary regulation of land agents.  In addition to the 7 full-time 

employees, SPLP also contracts with firms providing an additional 10-50 contract land agents as 

work load dictates.   

SPLP’s existing land agents are key employees.  Land Agents are important on a regular 

basis for ongoing pipeline utility operations and maintenance, as well as new pipeline construction, 

the latter of which appears to be the PUC’s primary concern.  There are times a utility must quickly 

negotiate easements for access to its right-of-way to deal with sometimes urgent situations. Land 

Agents liaison with landowners in such instances to communicate and/or secure access and/or 

resolve concerns.  It is thus imperative to have Land Agents that are familiar with and known to 

landowners to be communicators in these situations.  Moreover, Land Agents functioning in this 

role free up the utility’s other employees with first line responsibility for emergency response to 

address their main job responsibility. 

This regulation will have negative impacts on employment in Pennsylvania.  Performance 

of a land agent’s job duties does not require (and in some instances is not at all related to) holding 

a professional license in any of the named fields.  Thus, SPLP expects this regulation will 

negatively affect more land agents than SPLP employs, because to the best of its knowledge,  none 

of its land agents currently hold the licenses the PUC seeks to require. 

Agencies should not promulgate regulations impacting the jobs of real people without the 

clear statutory authority to do so and even then should only enact regulations tailored to achieve a 

legitimate goal of the agency – in this case, safety.   
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2. PUC Lacks Statutory Authority to Promulgate Regulation. 

The PUC lacks statutory authority to regulate land agents.  The PUC is attempting to 

regulate employment qualifications, but such regulation is in the purview of the General Assembly 

and specific agencies to which the General Assembly delegates this power.  The PUC admits it 

lacks jurisdiction to regulate employment.  The PUC’s regulation has no relationship to pipeline 

safety.  Instead, the PUC is attempting to regulate outcomes related to a land agent duties over 

which the PUC has no jurisdiction including easements and eminent domain. 

a) No Relationship to Pipeline Safety.  

The PUC’s Order demonstrates that the proposed regulation has no relationship to pipeline 

safety.  In its Order, the PUC’s reasoning relies on various unsubstantiated allegations of 4 

commentors1 that land agents fraudulently acquired easements for new pipeline construction to 

conclude that the PUC needs to step in to make sure easements are negotiated in good faith and 

that third parties (landowners) are treated fairly.  The PUC stated: 

[W]e have retained these licensure requirements to ensure that professionally 

licensed employees are negotiating agreements with landowners in good faith. By 

requiring land agents to be licensed professionals, they will be obligated under their 

respective licensing to be fair and equitable to both parties. To address IRRC’s 

comment, by limiting the list to these enumerated licenses, we believe these 

professions are capable of performing the required duties of a land agent as they 

are held to a higher ethical standard within their respective professions. Licensing 

ensures land agents will be overseen by their respective licensing boards wherein 

complaints can be submitted and investigated. 

 

Order at 258.  The PUC relied heavily on the fact that a utility has the power of eminent domain 

as a reason for promulgating its regulation.  Order at 252-53.  None of these issues are related to 

 
1 SPLP has acquired hundreds of pipeline easements across the entire Commonwealth. 
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pipeline safety.  The PUC’s attempt to relate these issues to pipeline safety fails as a matter of 

common sense and logic: 

There is a need for these requirements as members of the public residing along the 

constructed pipelines of the Mariner East Project commented on these regulations. 

They wish to be protected against fraudulent acts of land agents who are attempting 

to secure rights-of-way for the hazardous liquid public utilities. Protection is a 

safety requirement. 

Order at 259. 

Section 59.142 is not a safety regulation; it is an attempt to regulate: a profession, the 

negotiation of easements and other land use contracts, and the use of eminent domain. The PUC 

lacks statutory authority to regulate any of these matters. 

b) No Jurisdiction to Regulate Employment, Easements, or Eminent 

Domain. 

Employment.  The PUC has already admitted it lacks the statutory authority to regulate 

professions.  The PUC expressly states: “minimum standards for the professional qualifications 

and conduct of land agents” is “outside the scope of the PUC’s statutory duties.”  Order at 259 

(emphasis added).  But by requiring a land agent to hold one of the enumerated licenses, the PUC 

has used other licensing rules as a proxy thereby regulating the qualifications of land agents.  The 

PUC admits it is attempting to regulate the conduct of land agents stating: “By requiring land 

agents to be licensed professionals, they will be obligated under their respective licensing to be 

fair and equitable to both parties.”  Order at 258 (emphasis added).  The PUC is clearly trying to 

regulate qualifications and conduct of land agents, even though the PUC has admitted it has no 

statutory authority to do so. 

Easements.  The PUC says these regulations are necessary because some commentors 

alleged “fraudulent acts of land agents who are attempting to secure rights-of-way.”  The PUC is 
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clearly trying regulate the course of negotiations for easements.  But as the PUC itself has time 

and again held, the PUC has no jurisdiction over the negotiation, content, form, or terms of utility 

easements. See Perrige v. Metropolitan Edison Co., Docket No. C-00004110, 2003 WL 21916400, 

(Opinion and Order entered July 11, 2003) (concluding that the Commission had no jurisdiction 

to interpret the meaning of a written right-of-way agreement); Lou Amati/Amati Serv. Station v. 

West Penn Power Co. & Bell-Atlantic.-Pennsylvania., Inc., Docket No. C-00945842 (Final Order 

entered October 25, 1995) (real property issues such as trespass and whether utility facilities are 

located pursuant to valid easements are within the exclusive jurisdiction of the Courts of Common 

Pleas).   

Eminent Domain.  The PUC has consistently held that it lacks jurisdiction over a utility’s 

use of eminent domain: 

The Business Corporation Law of 1988 grants public utility corporations the power of 

eminent domain to condemn property, and provides that the power of the utility to 

condemn the property or the procedure followed by it shall not be an issue in the 

commission proceedings. 15 Pa. C.S. § 1511(c). Further the Commission has 

acknowledged that it has no jurisdiction over the exercise of eminent domain power 

by a natural gas utility. Nelson v. Columbia Gas of PA, Inc., Docket No. C-20028763 

(Order entered April 23, 2003). 

Section 1511(c) states that a public utility may begin the process of condemnation: 

only after the Pennsylvania Public Utility Commission … has found and 

determined … that the service to be furnished by the corporation through the 

exercise of those powers is necessary or proper for the service, accommodation, 

convenience or safety of the public. The power of the public utility corporation 

to condemn the subject property or the procedure followed by it shall not be an 

issue in the commission proceedings held under this subsection.… 

15 Pa. C.S. § 1511(c). Under this provision, the only role of the PUC is to 

consider if the project is necessary or proper for the benefit of the public, and it 

is expressly barred from considering the power of the utility to condemn. After 

the PUC authorizes a utility to exercise the power of eminent domain, a 

condemnation is far from final, as 15 Pa. C.S. § 1511(g) makes clear that before 

taking the land, the utility must prevail in a condemnation action at the Court 
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of Common Pleas. As our Supreme Court held, in interpreting an earlier but 

substantially similar version of the statute: “Once there has been a 

determination by the PUC that the proposed service is necessary and proper, the 

issues of scope and validity and damages must be determined by a Court of 

Common Pleas exercising equity jurisdiction.” 

Fairview Water Co. v. Pa. Pub. Util. Comm'n., 509 Pa. 384, 393, 502 A.2d 162, 167 

(1985). 

In other words, the Commission may not grant a certificate of public convenience but 

withhold the power of that utility to exercise eminent domain. Once the Commission 

determines that the work performed is so vital that it achieves public utility status, 

the power of eminent domain attaches - under a statute that the Commission does 

not have the authority to interpret or limit. 

Application of Peregrine Keystone Gas Pipeline, LLC for Approval on A Non-Exclusive Basis to 

Begin to Offer, Render, Furnish, or Supply Nat. Gas Gathering, Compression, Dehydration, & 

Transportation or Conveying Serv. by Pipeline to the Pub. in All Municipalities Located in Greene 

& Fayette Ctys. & in E. Bethlehem Twp. in Washington Cnty., Pennsylvania, Docket No. A-2010-

2200201, 2012 WL 1995812 (May 3, 2012) (emphasis added). 

 The PUC lacks statutory authority for the proposed regulation related to land agents.  The 

General Assembly did not give the PUC the power to regulate professions divorced from any 

rational goal over which the agency does have jurisdiction.  Moreover, the General Assembly 

certainly did not intend for the PUC to have authority to pass arbitrary regulations that negatively 

impact employment that are not tailored to achieving such goal. 

3. Regulation is Arbitrary and Doesn’t Support Alleged Purpose. 

The PUC’s means (requiring land agents to hold degrees unnecessary to their job duties) 

do not achieve its ends (requirements for fair treatment of third party land owners).  Specifically, 

the PUC alleges that it is requiring land agents to be licensed professionals because a licensed 

professional “will be obligated under their respective licensing to be fair and equitable to both 

parties.”  Order at 258.  The PUC also stated: “[t]o address IRRC’s comment, by limiting the list 
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to these enumerated licenses, we believe these professions are capable of performing the required 

duties of a land agent as they are held to a higher ethical standard within their respective 

professions.”  Order at 258. 

However, ethical codes for lawyers, engineers, geologists, and surveyors do not require or 

regulate from the lens of fair treatment of third parties.  A professional’s first duty under ethical 

codes for these licenses is to their client, not ensuring fair or equitable treatment of a third party. 

Engineers, geologists, and surveyors share the same code of ethics in Pennsylvania.2  The first 

ethical obligation is to “act for his/her client or employer in professional matters as a faithful agent 

or trustee.”  The ethical code does not contain an obligation or standard to “be fair and equitable 

to both parties.” 

So too regarding lawyers.  A lawyer’s first duty is loyalty to their client.  In fact, where the 

Pennsylvania Rules of Professional Conduct regulate the conduct of a lawyer with respect to a 

third party, there is no duty to treat third parties fairly or equitably.  For example,  Rule 3.4 Fairness 

to Opposing Party and Counsel has nothing to do with transactions, but instead prohibits a lawyer 

from obstructing access to evidence, falsifying evidence, asserting personal opinions on the 

justness of a cause before a tribunal, etc; Rule 4.3 Dealing with Unrepresented Person, expressly 

requires a lawyer not to state or imply that the lawyer is disinterested (e.g. the lawyer always must 

put her client’s interests first).  A requirement to treat a third party fairly or equitably can run afoul 

of a lawyer’s duty to their client, where, as here, such concepts of fairness and equity are wholly 

undefined. 

 
2 

https://www.dos.pa.gov/ProfessionalLicensing/BoardsCommissions/EngineersLandSurveyorsandGeologists/Docum

ents/Board%20Documents/Board%20Document%20-%20Law.pdf 

https://www.dos.pa.gov/ProfessionalLicensing/BoardsCommissions/EngineersLandSurveyorsandGeologists/Documents/Board%20Documents/Board%20Document%20-%20Law.pdf
https://www.dos.pa.gov/ProfessionalLicensing/BoardsCommissions/EngineersLandSurveyorsandGeologists/Documents/Board%20Documents/Board%20Document%20-%20Law.pdf
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4. Regulation violates principle of managerial discretion. 

By placing arbitrary requirements on utility employees, the Commission is illegally 

impeding utility managerial discretion.  As SPLP discussed at length throughout its comments to 

the PUC, black letter law establishes that the Commission is not a super board of directors and 

cannot interfere with the management of a utility.  See, e.g., Metropolitan Edison Co. v. Pa. Pub. 

Util. Comm’n, 437 A.2d 76, 80 (Pa. Cmwlth. 1981) (“Recognizing the Commission’s duty to the 

public and a utility’s right of self-management, our courts adopted the further proposition that it is 

not within the province of the Commission to interfere with the management of a utility unless an 

abuse of discretion or arbitrary action by the utility has been shown.”).  In the Order when 

considering a different regulation, the PUC recognized that it should not interfere with a utility’s 

managerial discretion through regulation.  See, e.g., Order at 220 (“We will not substitute our 

judgement for that of the operators’ managerial discretion on how it wishes to comply with existing 

federal safety standards, which have been ideally thoroughly vetted with the industry.”). 

5. Regulation creates illegal irrebuttable presumption. 

As SPLP discussed at length in its comments to the PUC, this regulation creates an illegal 

irrebuttable presumption.  The regulation presumes enumerated professional licenses are necessary 

for a pipeline land agent to perform their job.  It presumes land agents are otherwise ethically unfit.  

And the regulation provides no ability for a land agent to show they are otherwise qualified to be 

a pipeline land agent.  The regulation is thus an illegal irrebuttable presumption.  E.g., Dep’t of 

Transp. v. Clayton, 684 A.2d 1060 (Pa. 1996) (holding irrebuttable presumptions violate due 

process). 
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C. Proposed Solution 

There is a simple resolution that is at least rationally related to the PUC’s stated goals and 

will not negatively impact employment in the Commonwealth.  The International Right-of-Way 

Association (“IRWA”) provides an ethics code for land agents and a forum for complaints of non-

compliance.  The PUC can require the utility to require its land agents to become IRWA members 

and adhere to the IRWA code of conduct.  SPLP acknowledges that this resolution does not solve 

many of the legal issues SPLP has raised, but it will result in a regulation with which SPLP can 

comply without further legal challenge, will not negatively impact employment, and is tailored to 

the PUC’s stated goals for the regulation. 

The IRWA Code of Ethics is publicly available on IRWA’s website3 and is appended 

hereto as Attachment A.   

The IRWA Code of Ethics contains a provision tailored to the PUC’s alleged goals:   

ER 1.1.  It is unethical for a Member: 

(a) To conduct themselves in a manner which will prejudice their professional 

status, the reputation of the Association, the right of way profession, or any other 

Member of the Association; 

(b) To act in a manner that is misleading or fraudulent; or 

(c) To use or permit the use of misleading information. 

Rule 1.1.  INTERNATIONAL RIGHT OF WAY ASSOCIATION CODE OF ETHICS: RULES 

OF PROFESSIONAL CONDUCT & STANDARDS OF PRACTICE FOR THE RIGHT OF 

WAY PROFESSIONAL. 

 
3 https://www.irwaonline.org/about-us/code-of-ethics/  

https://www.irwaonline.org/about-us/code-of-ethics/
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  IRWA provides specific disciplinary procedures and a forum for complaints regarding 

conduct in violation of the ethics code, including a complaint form.4 

  This requirement also has relatively de minimis costs of requiring land agents to join IRWA 

and follow a relevant code of ethics versus wholly disqualifying people from their jobs due to lack 

of irrelevant qualifications.  SPLP thus proposes the regulations be rejected to allow the PUC to 

make the following modification to Section 59.142: 

§ 59.142. Land agents. 

(a) A land agent employed or contracted by a hazardous liquid public utility must hold a valid 

Pennsylvania professional license in one of the following fields: attorney, real estate salesperson, 

real estate broker, professional engineer, professional land surveyor or professional geologist or 

become a member and maintain membership in the International Right of Way Association 

and follow the INTERNATIONAL RIGHT OF WAY ASSOCIATION CODE OF ETHICS: 

RULES OF PROFESSIONAL CONDUCT & STANDARDS OF PRACTICE FOR THE 

RIGHT OF WAY PROFESSIONAL. 

 

III. 10-day Notice Requirements with No Exception. 52 Pa. Code § 59.135 

A. Relevant Regulation Text: 

§ 59.135. Construction, operation and maintenance, and other reports to the 

Commission. 

(a) Scope.  This section establishes requirements for a hazardous liquid public 

utility reporting construction, [operation and maintenance] O&M, and other 

activities. 

(b) Timeframe for notice.  A hazardous liquid public utility shall notify the Pipeline 

Safety Section of the following: 

… 

(2) Maintenance, verification digs, and assessments involving an 

expenditure in excess of $50,000, and the unearthing of suspected leaks, dents, pipe 

ovality features, cracks, gouges or corrosion anomalies, or other suspected metal 

losses 10 days prior to commencement. 

 

 
4 https://www.irwaonline.org/about-us/ethics-and-rules-of-professional-conduct/  

https://www.irwaonline.org/about-us/ethics-and-rules-of-professional-conduct/
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B. Opposition to 10-day Prior Notice Requirement. 

The PUC seeks to require an operator to provide 10-days prior notice to the PUC before 

unearthing a suspected leak and various other potential anomalies.  The PUC provided no 

exception to this requirement.  As explained at length below, the PUC’s regulation as drafted 

results in less safety than the status quo and is inconsistent with PHMSA regulations.  Moreover, 

the PUC’s statements regarding this rule and the need for an exception are internally inconsistent 

and inconsistent with the regulations contained in the PUC’s Annex. 

1. Regulation results in less safety than status quo. 

Subsection (b)(2) of this regulation requires a pipeline operator to provide the PUC 

investigators with at least 10 days notice prior to:  “the unearthing of suspected leaks, dents, pipe 

ovality features, cracks, gouges or corrosion anomalies, or other suspected metal losses.” 52 Pa. 

Code § 59.135(b)(2). Thus, the PUC has prohibited a pipeline operator from unearthing a suspected 

leak until it has provided 10-days notice to the PUC.  There is no exception contained in the 

regulation Annex.   

Obviously, where an operator suspects a leak, it should (and will) investigate. unearth, and 

repair the leak as soon as possible to protect public safety.  To follow the PUC’s regulation would 

mean allowing potential leaks to go unchecked for 10 days just so the PUC can have prior notice.  

The PUC should not promulgate regulations in the name of safety that will result in less safety.   

2. Inconsistent with PHMSA regulations. 

The PUC’s regulation is inconsistent with PHMSA regulations because the PUC prohibits 

a pipeline operator from addressing immediate repair situations on the timelines PHMSA 

prescribes.  In this case, SPLP cannot comply with both PHMSA and PUC requirements.  As the 

PUC explained, one way a regulation can be inconsistent is where a pipeline operator cannot 
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comply with both the federal regulation and state regulation.  Order at 2 (“While the standards a 

State may adopt may be more stringent than the minimum Federal standards at 49 U.S.C. §§ 

60101—60503 and the regulations at 49 CFR Parts 195 and 199, they must remain compatible 

with those standards in such a fashion that a hazardous liquid public utility can continue to comply 

with the Federal standards even as it complies with the new PUC standards.”). 

Immediately unearthing and repairing a suspected leak, certain kinds of dents, and certain 

types of metal loss is a PHMSA regulatory requirement, with no exception for waiting for a state 

regulatory notice timeframe to elapse: 

An operator must treat the following conditions as immediate repair 

conditions: 

(A) Metal loss greater than 80% of nominal wall regardless of dimensions. 

(B) A calculation of the remaining strength of the pipe shows a predicted 

burst pressure less than the established maximum operating pressure at the 

location of the anomaly. Suitable remaining strength calculation methods 

include, but are not limited to, ASME/ANSI B31G (incorporated by 

reference, see § 195.3) and PRCI PR–3–805 (R–STRENG) (incorporated 

by reference, see § 195.3). 

(C) A dent located on the top of the pipeline (above the 4 and 8 o'clock 

positions) that has any indication of metal loss, cracking or a stress riser. 

(D) A dent located on the top of the pipeline (above the 4 and 8 o'clock 

positions) with a depth greater than 6% of the nominal pipe diameter. 

(E) An anomaly that in the judgment of the person designated by the 

operator to evaluate the assessment results requires immediate action. 

49 CFR § 195.452(h)(2)(4)(i) (emphasis added).  

  

An operator could not comply with both the PHMSA immediate repair regulation and the 

PUC 10-day notice regulation.  The PUC’s regulation is thus inconsistent with PHMSA regulation 

and cannot be promulgated as a matter of law. 
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3. Order and Annex regulations are so inconsistent it is impossible to tell what 

the PUC intended. 

In the Order the PUC: (1) recognized a need for an exception to the 10-day prior notice 

provision, (2) failed to modify the Annex to provide for an exception, and (3) went on to make 

inconsistent remarks about allowing an exception.  Compare Order at 126 (agreeing to include a 

provision allowing utility to provide notice after deadline where advance notice impracticable) 

with Order at 128 (stating no exception for notice to the Bureau of Investigation and Enforcement).  

Specifically, the PUC stated: 

We agree with the Associations to increase the monetary threshold and to include 

a provision allowing the hazardous liquid public utility to provide notice after the 

deadline if advance notice is impracticable.  

Order at 126. Notwithstanding recognizing the need for an exception, the PUC in a turnabout 

fashion stated: 

The PUC agrees that some exceptions to the general reporting requirement may 

exist in cases where compliance is not practicable due to unforeseen circumstances, 

in emergency situations or where an immediate repair is required under PHMSA 

regulations. In such cases, notice need not be given in the timeframe to the 

municipalities and local emergency responders, but it should still be given to 

Pipeline Safety Section of BI&E. 

Order at 128 (emphasis added). 

Accordingly, we have revised section 59.135 in the final-form regulation as 

discussed above. 

Order at 131; see also Annex, § 59.135 (containing no exception to 10-day prior notice rule). 

C. Proposed Solution. 

The PUC already recognized an exception is needed for this rule.  SPLP proposes the 

following modifications to this section: 

(b) Timeframe for notice.  A hazardous liquid public utility shall notify the Pipeline 

Safety Section of the following: 
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… 

(2) Maintenance, verification digs, and assessments involving an 

expenditure in excess of $50,000, and the unearthing of suspected leaks, dents, pipe 

ovality features, cracks, gouges or corrosion anomalies, or other suspected metal 

losses 10 days prior to commencement, except where the operator determines 

such activity must occur prior to 10-days from the date of discovery of the 

condition to be investigated or addressed, in which instance notification shall 

occur as soon as practicable. 

This modification will resolve the serious safety and legal flaws of the regulation as 

currently drafted. 

IV. EFRD/Valve Placement.  52 Pa. Code § 59.140(h) 

A. Relevant Regulation Text. 

[EFRDs] EFRD—Emergency flow restricting device—The term as defined in 49 CFR 195.450 

(relating to definitions). 

 

Emergency flow restricting device or EFRD means a check valve or remote control 

valve as follows: 

(1) Check valve means a valve that permits fluid to flow freely in one direction and 

contains a mechanism to automatically prevent flow in the other direction. 

(2) Remote control valve or RCV means any valve that is operated from a location 

remote from where the valve is installed. The RCV is usually operated by the 

supervisory control and data acquisition (SCADA) system. The linkage between 

the pipeline control center and the RCV may be by fiber optics, microwave, 

telephone lines, or satellite. 

49 CFR § 195.450. 

§ 59.140. [Operation] Operations and maintenance. 

(a) Scope.  This section establishes requirements for a hazardous liquid public 

utility operating and maintaining a pipeline. 

(h) [EFRDs in HCAs] Emergency flow restricting devices in high consequence 

areas.  In addition to the requirements of 49 CFR 195.452 (relating to pipeline 

integrity management in high consequence areas), a hazardous liquid public utility 

shall determine the need for remote controlled EFRDs in consultation with public 

officials in all HCAs.  The need for emergency flow restriction devices in HCAs 

must be based on limiting the LFL to 660 feet on either side of a pipeline. 
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B. Opposition to Operations and Maintenance regulation of valve 

placement. 

SPLP continues to oppose this regulation because: it is an illegal retroactive rulemaking; it 

is wholly inconsistent with the PUC’s decisions in this rulemaking regarding valve placement 

including failure to defer to PHMSA’s new valve regulation in this instance; the PUC wholly failed 

to consider any comments on this issue and provided no reasoning for ignoring comments and 

promulgating the rule; the issues SPLP raised in comments to the PUC have not been resolved; the 

rule violates the anti-delegation doctrine; and the rule will result in a significant increase in the use 

of eminent domain on a larger scale than the usual pipeline easement. 

1. Illegal Retroactive Rulemaking 

This regulation seeks to retroactively require pipelines to place additional valves on 

existing pipelines in direct contradiction to Federal Pipeline Safety Law.  This regulation requires 

the utility “to determine the need for remote controlled EFRDs in consultation with public officials 

in all HCAs.  The need for emergency flow restriction devices in HCAs must be based on limiting 

the LFL to 660 feet on either side of a pipeline.” 

An EFRD is a valve.  The PUC defined EFRD through reference to PHMSA regulations, 

which define an EFRD as: 

Emergency flow restricting device or EFRD means a check valve or remote control 

valve as follows: 

(1) Check valve means a valve that permits fluid to flow freely in one direction and 

contains a mechanism to automatically prevent flow in the other direction. 

(2) Remote control valve or RCV means any valve that is operated from a location 

remote from where the valve is installed. The RCV is usually operated by the 

supervisory control and data acquisition (SCADA) system. The linkage between 

the pipeline control center and the RCV may be by fiber optics, microwave, 

telephone lines, or satellite. 

49 CFR § 195.450. 
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 This portion of the regulation applies to existing pipelines; notably it is not in the 

construction section which is only applicable to new pipeline construction.  Instead, this 

regulation is in the operations and maintenance section, which contains no limitations on 

application to existing pipelines. Requiring additional valves to be placed on an existing 

pipeline equates to major pipeline construction.  Valves are above ground facilities, 

meaning pipelines that are sometimes hundreds of feet below the ground would potentially 

need to be reconstructed to reach the surface for a valves to be placed.   

Requiring additional valves on existing pipelines is clearly retroactive rulemaking 

and therefore illegal.  As the PUC explained elsewhere in the Order:  

Consistent with the Section 60104(c) of the FPSA5 and PHMSA’s interpretation, 

this rulemaking does not apply new regulations regarding the areas of design, 

installation, construction, initial inspecting, and initial testing to existing 

hazardous liquid pipelines in current use in the Commonwealth. 49 U.S.C. § 

60104(c); PHMSA Interpretation Response #PI-81-012. Some of the proposed 

regulations have been eliminated as discussed below. The remaining regulations 

properly state that they apply to new pipelines, or pipelines for which the 

grandfathering clause has been nullified, by specifying that the regulations apply 

only if the pipeline has been “converted, relocated, or replaced.” This approach 

is consistent with PHMSA’s interpretation that the grandfathering clause is 

nullified when “some condition is changed on the pipeline.” PHMSA Interpretation 

Response #PI-93-065. PHMSA provided “significant and considerable” changes as 

an example of the changes nullifying the grandfathering clause. The PUC has 

removed the phrase “otherwise changed” to clarify the meaning of the regulation.  

Order at 47 (emphasis added).  The PUC by its own Order (and Federal and State law) cannot 

require a pipeline operator to modify existing pipelines with major construction due to a new 

regulation not in existence when the pipeline was constructed. 

 
5  “A design, installation, construction, initial inspection, or initial testing standard does not apply to a pipeline facility 

existing when the standard is adopted.” 42 U.S.C. § 60104(c). 
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2. PUC’s Order is internally inconsistent and fails to consider this EFRD/valve 

regulation in context of PHMSA’s recent valve rule. 

The PUC decided elsewhere in the Order that it would not promulgate regulations related 

to design, installation, and construction of valves.  As many commenters pointed out in response 

to the PUC’s NOPR regarding new design regulations for valves, PHMSA was in the process of 

developing new design regulations for valves and the PUC should yield to PHMSA’s rulemaking.  

The PUC did yield to PHMSA’s rulemaking concerning PUC’s previously proposed design 

regulations regarding valves by removing those proposed regulations.  The PUC reviewed 

PHMSA’s now promulgated regulations concerning valves and found that the PUC would not 

promulgate additional regulations concerning valves because PHMSA’s regulations resolved the 

PUC’s concerns.  Thus, the PUC removed Section 59.137(g).  The PUC stated: 

We agree with MSC and have also deleted the proposed § 59.137(g) addressing 

valves for pipelines transporting HVLs from the final-form regulation because 

PHMSA has promulgated its final rule at Pipeline Safety: Requirement of Valve 

Installation and Minimum Rupture Detection Standards, PHMSA-2013-0255; See 

Federal Register, Vol. 87, No. 68, published April 8, 2022, effective October 5, 

2022. PHMSA now requires operators of these lines to install rupture-mitigation 

valves (i.e., remote-control or automatic shut-off valves) or alternative equivalent 

technologies and establishes minimum performance standards for those valves' 

operation to prevent or mitigate the public safety and environmental consequences 

of pipeline ruptures. The final rule establishes requirements for rupture-mitigation 

valve spacing, maintenance and inspection, and risk analysis. The final rule also 

requires operators of gas and hazardous liquid pipelines to contact 911 emergency 

call centers immediately upon notification of a potential rupture and conduct post-

rupture investigations and reviews. Operators must also incorporate lessons learned 

from such investigations and reviews into operators' personnel training and 

qualifications programs, and in design, construction, testing, maintenance, 

operations, and emergency procedure manuals and specifications. Accordingly, as 

we adopt by reference these revised regulations at 49 CFR Part 195, the relief 

requested by Environmental Advocates and others supporting valve rules are 

already addressed in federal regulations. The elimination of proposed § 59.137(g) 

will eliminate incremental cost increases to Laurel and Sunoco as stated in their 

comments or responses to data requests. Additionally, the elimination of this 

subsection should address the comments by the industry, chambers of commerce 
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and labor unions concerned about costs, interruption of service, lack of access, 

supply issues, and inflation. 

Order at 174. 

However, the PUC completely ignored the reasoning it used when choosing not to 

promulgate design rules for valves when it went on to consider and promulgate Section 59.140(h), 

which through Operations and Maintenance requirements imposes new valve design regulations. 

For the same reasons the PUC chose not to regulate the design and installation of valves on new 

pipelines, the PUC should not regulate the design and installation of valves on existing pipelines. 

3. The PUC wholly failed to address or consider any comments or provide any 

legitimate reasoning for promulgating Section 59.140(h). 

SPLP and others commented at length on the inappropriateness of this valve requirement.  

See, e.g., SPLP Comments at 85-86: 

In subsection (i), the Commission seeks to require, pipeline operators to “determine 

the need for remote controlled EFRDs in consultation with public officials in all 

HCAs” and that the need for such devices in HCAs “must be based on limiting the 

LFL to 660 feet on either side of a pipeline.”  See Annex, § 59.140(i). 

The current federal PHMSA standard pursuant to 49 C.F.R. § 195.452(i)(4) states: 

If an operator determines that an EFRD is needed on a pipeline segment to 

protect a high consequence area in the event of a hazardous liquid pipeline 

release, an operator must install the EFRD. In making this determination, 

an operator must, at least, consider the following factors - the swiftness of 

leak detection and pipeline shutdown capabilities, the type of commodity 

carried, the rate of potential leakage, the volume that can be released, 

topography or pipeline profile, the potential for ignition, proximity to power 

sources, location of nearest response personnel, specific terrain between the 

pipeline segment and the high consequence area, and benefits expected by 

reducing the spill size. 

This standard was also modified as part of a recently issued PHMSA rule, setting 

forth additional requirements. Pipeline Safety: Valve Installation and Minimum 

Rupture Detection Standards, Docket No. 2013-0255, 87 Fed. Reg. 20,940 (Apr. 

8, 2022) (to be codified at 49 C.F.R. pts. 192 and 195) (available at 

https://www.federalregister.gov/documents/2022/04/08/2022-07133/pipeline-

https://www.federalregister.gov/documents/2022/04/08/2022-07133/pipeline-safety-requirement-of-valve-installation-and-minimum-rupture-detection-standards
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safety-requirement-of-valve-installation-and-minimum-rupture-detection-

standards).   

As demonstrated by the federal standard, installation of EFRDs should be based on 

a risk analysis, not preferences with no technical or scientific basis.  A requirement 

to determine the need in consultation with public officials would be inconsistent 

with PHMSA regulations and violate the managerial discretion to which pipeline 

operators are entitled.6  Additionally, SPLP is equally concerned that this 

requirement may result in unreasonable requests for valve placement that are not 

supported by any technical justification or that do not provide any safety benefit to 

the public.  The preferences of local officials, who typically have no technical 

expertise, should not impact the decision-making process of a pipeline operator and 

its engineers.  Particularly when adding numerous valves can create additional 

operational complexities, including security vulnerabilities.  See pg. 57, supra.  

SPLP recommends that the Commission remove this requirement from its proposed 

regulations. 

Lastly, and most importantly, minimizing the LFL to 660 feet is not scientifically 

achievable in most pipelines.  There are many factors which control the 

flammability limit of a product released from a pipeline, including factors outside 

of the pipeline operator’s control.  Based on this requirement, the Commission may 

limit the ability of HVL pipelines to operate. The Commission has not provided 

any justification to support this limit that is arbitrary and lacks technical support. 

The federal standard appropriately balances the need for EFRDs in HCAs with the 

discretion of a pipeline operator to ensure that valves and EFRDs are reasonably 

and efficiently located to best protect the surrounding communities. The 

Commission should defer to those federal standards. 

The Commission did not consider these comments.  The entirety of the Commission’s 

reasoning states:  “We did not amend the proposed § 59.140(i), now § 59.140(h), having concluded 

that the limiting reason for EFRDs described in the regulation subsection is appropriate.”  Order 

at 246.  This statement makes no sense and wholly fails to address the significant issues raised in 

comments regarding the propriety and legality of this regulation. 

 
6  citing Metropolitan Edison Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 76, 80 (Pa. Cmwlth. 1981); see also Bell 

Telephone Co. of Pa. v. Driscoll, 21 A.2d 912, 916. 

https://www.federalregister.gov/documents/2022/04/08/2022-07133/pipeline-safety-requirement-of-valve-installation-and-minimum-rupture-detection-standards
https://www.federalregister.gov/documents/2022/04/08/2022-07133/pipeline-safety-requirement-of-valve-installation-and-minimum-rupture-detection-standards
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The issues upon which SPLP commented remain: 

• Installation of EFRDs should be based on a risk analysis, not preferences lacking 

technical or scientific basis.   

• A requirement to determine the need in consultation with public officials would be 

inconsistent with PHMSA regulations and violate the managerial discretion to which 

pipeline operators are entitled. 

• Requirement may result in unreasonable requests for valve placement that do not 

provide any safety benefit to the public.  The preferences of local officials, who 

typically have no technical expertise in pipeline safety and do not have jurisdiction over 

pipeline safety, should not impact the decision-making process of a pipeline operator 

and its engineers.  This is particularly true when adding numerous valves can create 

additional operational complexities, including security vulnerabilities – all of which 

can result in less safety.   

• Minimizing the LFL to 660 feet is not scientifically achievable in most HVL pipelines.  

There are many factors which control the flammability limit of a product released from 

a pipeline, including factors outside of the pipeline operator’s control.  Based on this 

requirement, the Commission may limit the ability of HVL pipelines to operate. The 

Commission has not provided any justification to support this limit which is arbitrary 

and lacks technical support.  

The Order fails to address how it can adopt this valve regulation given the reasoning elsewhere in 

the Order, for example, against retroactive application of design requirements and generally 

adopting new valve requirements as discussed above.  The PUC’s failure to provide reasoning and 

address comments also violates the Regulatory Review Act and IRRC’s regulations. 
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4. Anti-Delegation Doctrine 

Providing local public officials with any power over valve siting is directly contrary to the 

General Assembly’s delegation of regulation of public utilities to the PUC.  The anti-delegation 

doctrine prohibits improper delegation of decision-making power by agencies through regulation.  

See, e.g., City of Lancaster et al v. PA PUC, 284 A.3d 522 (Pa. Cmwlth. 2022) (holding PUC 

regulation violated anti-delegation doctrine) (“City of Lancaster”). 

The PUC has no authority to delegate decision-making regarding siting of pipeline 

facilities to another governmental entity.  In fact, such delegation is directly contrary to legislative 

intent in creating the PUC.  “[t]he Public Utility Code creates a uniform, statewide regulatory 

scheme for utilities. To avoid overlaying a statewide scheme with a ‘crazy quilt of local 

regulations’ municipalities are generally preempted from regulating public utilities.” Order at 141 

(citing PPL Elect. Utils. Corp. v. City of Lancaster, 214 A.3d 639 (Pa. 2019)).  Further, the PUC 

cannot delegate to other governmental entities authority that the PUC itself does not have. The 

PUC acknowledges that it does not have statutory authority over valve siting: 

We do not have extensive siting authority conferred upon us from the General 

Assembly for a hazardous liquid pipeline. Our jurisdiction over the siting and 

location of public utilities, including pipelines and related equipment such as valve 

stations and pumping stations is limited. West Goshen [Township v. Sunoco 

Pipeline L.P., Docket No. C-2017-2589346, Order entered October 1, 2018), at 10-

11. 

 

As noted above, other than the authority to review plans to build shelters and 

buildings that cover a pipeline operator’s facilities for determinations whether the 

MPC and zoning ordinances regarding the building of shelters protecting a public 

utility’s facilities apply, current law does not charge the PUC with siting duties nor 

does it expressly authorize the PUC to review and approve siting applications 

regarding the proposed siting of HVL pipelines before they are constructed or being 

repurposed from transporting petroleum or refined product to HVLs. [Meghan 

Flynn, et al. v. Sunoco Pipeline, L.P., Docket Nos. C-2018-3006116, et al., (Order 

entered November 18, 2021)] at 24, affirmed, in part, and reversed, in part, by 

Sunoco [Pipeline L.P. v. Pa. Pub. Util. Comm’n, 295 A.3d 37 (Pa. Cmwlth. 2023)].  
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Order at 284-85. 

 As the Commonwealth Court explained in City of Lancaster, the issue boils down to 

whether the PUC has set out standards or procedures to curtail or affect review of the discretion 

granted to a third-party. Where there was no standard cabining utility discretion to place meters 

indoors or outdoors, the PUC regulation violated the anti-delegation doctrine.  So too here.  The 

PUC gives some level of unfettered discretion7 to local officials regarding placement of valves.  

While the PUC did set forth that the need for valves should be based on decreasing the LFL of the 

pipeline to 660 feet on either side, this is not a limiting factor because it provides no specific 

standard to determine where a valve is placed or standard to determine the degree to which local 

officials can choose the location of a valve.  Moreover, the PUC’s chosen 660 feet is completely 

arbitrary; the PUC fails to explain why it chose 660 feet and in fact admitted in its Regulatory 

Analysis Form that its regulations are not based on empirical data.  RAF at 19.  Like in City of 

Lancaster, the proposed regulation has “no safeguards to protect against arbitrary, ad hoc decision-

making” that will occur where people without pipeline safety expertise or responsibility are 

delegated authority regarding location of valves. 284 A.3d at 529. 

5. Regulation Will Cause Eminent Domain Issues and Disruption To The 

Public 

If SPLP were to attempt to install additional valves consistent with this regulation, SPLP 

will have to condemn a significant amount of property, particularly in Southeastern Pennsylvania.  

In general, SPLP owns its valve sites (not just an easement) and these sites are much larger than 

the usual pipeline easement SPLP most often requires.  Because valves are above-ground 

 
7 The PUC’s regulation is also unclear as to what consulting local officials means in the context of the ultimate decision 

of need for a valve. 
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infrastructure susceptible to accidental damage, vandalism, and terroristic acts, SPLP requires 

more control over the property than the usual pipeline easement for underground facilities. 

The inflexibility of this rule coupled with other regulations such as the requirement that no 

pipeline facilities be under a building, will likely require condemnation of homes in highly 

populated areas.  It will certainly require significant, disruptive construction.  The PUC wholly 

failed to consider the additional land requirements and disruption to the public that its regulation 

will require. 

C. Proposed Solution 

The PUC should remove this section from its regulations consistent with its decision 

regarding valves generally in the rulemaking. 

V. Pipeline Conversion 52 Pa. Code § 59.138(a) 

A. Relevant Regulation Text 

§ 59.138. Horizontal directional drilling and trenchless technology, or direct buried 

methodologies. 

(a) Scope.  This section establishes requirements for hazardous liquid public utilities using HDD, 

TT, or direct buried methodologies for constructing new pipelines, and converting, relocating, or 

replacing[, or otherwise changing] existing pipelines (the foregoing terms individually or in the 

aggregate shall constitute the term ‘‘construction’’ for purposes of this section), or in the 

[operation and maintenance] O&M of pipelines as referenced in 49 CFR 195 Subpart F 

(relating to operations and maintenance). 

 

B. Opposition to inclusion of conversion within scope of section 

The PUC stated in the Order that it would not include conversion within the scope of HDD, 

trenchless technology, or direct buried methodologies regulations, but did not make this change in 

the Annex.  Order at 194-195. Specifically, the Order states: 

With respect to the Associations’ comment that retroactively requiring the proposed 

requirements for HDD, TT and direct buried methodologies to convert pipelines 

conflicts with PHMSA’s regulations (49 CFR 195.5) by banning operators of 



 

26 

 

existing pipelines from using the conversion to service process. The Associations 

recommend eliminating reference to “converting” pipelines. Operators using the 

“conversion” process would only be impacted if their system needs upgrading (i.e., 

cut outs, replacement, etc.). We agree with the Associations that “conversion” 

should not be in the HDD and TT section of these proposed regulations and have 

amended the final-form regulation A to remove the reference to converting. 

Order at 195-96 (emphasis added). 

C. Proposed Solution 

Remove the term “converting” from subsection (a) consistent with the Order. 

VI. Pipeline Shut-Ins During Construction; 52 Pa. Code § 59.138(c)(5) 

A. Relevant Regulation Text 

(c) Geological and Environmental Impacts. For a pipeline with a bore diameter 8 inches or greater, 

a bore depth greater than 10 feet, or pipeline length greater than 250 feet, a hazardous liquid public 

utility using HDD or TT methodology shall: 

…. 

(5) Maintain the integrity of affected pipeline facilities and take actions to mitigate risk 

including: 

… 

(ii) Performing pipeline shut in or pressure reductions. 

… 

B. Opposition to unnecessary pipeline shut ins and pressure reductions. 

This regulation imposes an overbroad requirement for a pipeline operator to “perform[] 

pipeline shut in or pressure reductions.”  It appears the trigger for taking such action is conducting 

an HDD of 8 inches or greater, deeper than 10 feet, or length greater than 250 feet, not whether 

there is a threat to pipeline integrity from the construction.  As SPLP commented to the PUC: 

[T]he requirement to perform a shut in or implement a pressure reduction is 

arbitrary and inconsistent with federal regulations.  Where there is no risk to safety, 

there is no basis in safety or science to require a shut in or pressure reduction.  Such 

requirements only apply when there is a safety related condition warranting such 

action.  49 CFR § 195.452.  Any action taken in response to any geological issues 

found should be based on data and technical assessments instead of mandated by 

inflexible regulations.  
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SPLP Comments at 61. 

The Order failed to consider anyone’s comments on this subsection except State Senator 

Comitta. See Order at 194-203.   

The Order also ignores that PHMSA already has a more specific regulation regarding 

integrity management in high consequence areas that provides detailed guidance on when pressure 

reductions or shut-ins must occur: 

(h) What actions must an operator take to address integrity issues?— 

(1) General requirements. An operator must take prompt action to address all 

anomalous conditions in the pipeline that the operator discovers through the 

integrity assessment or information analysis. In addressing all conditions, an 

operator must evaluate all anomalous conditions and remediate those that could 

reduce a pipeline's integrity, as required by this part. An operator must be able to 

demonstrate that the remediation of the condition will ensure that the condition is 

unlikely to pose a threat to the long-term integrity of the pipeline. An operator must 

comply with all other applicable requirements in this part in remediating a 

condition. Each operator must, in repairing its pipeline systems, ensure that the 

repairs are made in a safe and timely manner and are made so as to prevent damage 

to persons, property, or the environment. The calculation method(s) used for 

anomaly evaluation must be applicable for the range of relevant threats. 

… 

(4) Special requirements for scheduling remediation— 

(i) Immediate repair conditions. An operator's evaluation and remediation schedule 

must provide for immediate repair conditions. To maintain safety, an operator 

must temporarily reduce the operating pressure or shut down the pipeline until 

the operator completes the repair of these conditions. An operator must calculate 

the temporary reduction in operating pressure using the formulas referenced in 

paragraph (h)(4)(i)(B) of this section. If no suitable remaining strength calculation 

method can be identified, an operator must implement a minimum 20 percent or 

greater operating pressure reduction, based on actual operating pressure for two 

months prior to the date of inspection, until the anomaly is repaired. An operator 

must treat the following conditions as immediate repair conditions: 

… 

(E) An anomaly that in the judgment of the person designated by the operator to 

evaluate the assessment results requires immediate action. 
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49 CFR § 195.452 (emphasis added).  The PUC’s regulation provides for no consideration of 

whether there is in fact a threat to pipeline integrity such that the operator needs to take steps to 

protect pipeline integrity.  Requiring shut ins and pressure reductions just because pipeline 

construction is occurring, with no reference to any form of integrity threat, is inconsistent with 

PHMSA regulations. 

C. Proposed Solution 

PHMSA regulations already provide for specific actions operators must take in specific 

scenarios. See 49 CFR § 195.452(h).  The PUC should defer to PHMSA’s regulations on this issue 

and remove this subsection.  If the PUC feels it is necessary, the PUC could specify that: Section 

195.452(h) applies in construction scenarios, applies to pipelines regardless of whether the pipeline 

is in a high-consequence area, and that operators must consider potential threats pipeline 

construction could cause to integrity management as part of its evaluations under 49 CFR § 

195.452. 

VII. Emergency Procedures Manual  

A. Relevant Regulation Text 

§ 59.140. [Operation] Operations and maintenance. 

(a) Scope.  This section establishes requirements for a hazardous liquid public utility operating and 

maintaining a pipeline. 

(b) Emergency procedures manual and activities.  A hazardous liquid public utility shall establish 

and maintain liaison with emergency responders and shall consult with them in developing and 

updating an emergency procedures manual, which must be made available upon request to the 

Pipeline Safety Section, addressing emergency procedures and activities including the 

following: 

(1) Reasonable and practicable steps to inform emergency responders of the practices and 

procedures to be followed to provide them with relevant information, including information 

regarding the product in the pipeline and the associated risk[, consistent with the hazardous 

liquid public utility’s emergency procedures manual]. 
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(2) The development of a continuing education program for emergency responders and the 

affected public to inform them of the location of the pipeline, potential emergency situations 

involving the pipeline and the safety procedures to be followed in the event of an emergency. 

(3) Tabletop drills to be conducted twice a year [and a response drill conducted 

annually] by the hazardous liquid public utility to simulate a pipeline emergency.  The table-top 

drills [and response drills] must be conducted on different pipelines and products and in [each 

geographic area] the counties where the hazardous liquid public utility’s pipelines are located. 

(4) Response drills to be conducted at least once a year by the hazardous liquid public 

utility to simulate a pipeline emergency.  The response drills must be conducted on different 

pipelines and products and in the counties where the hazardous liquid public utility’s 

pipelines are located. 

B. Opposition to Regulation 

1. Inconsistent with More Stringent PHMSA Regulation 

PHMSA’s emergency procedure manual regulation already provides very detailed 

requirements for a pipeline operator’s emergency procedures manual.  In contrast, the PUC’s 

regulation is general and vague; it requires “developing” an emergency manual “addressing 

emergency procedures and activities including” one requirement that is duplicative of PHMSA 

requirements (subsection 1) and three requirements that are related to public awareness training 

for emergencies, not emergency response (subsections 2-4).  It does not appear the PUC is making 

more stringent regulations related to existing emergency response manuals developed pursuant to 

PHMSA’s regulation, but instead injecting ambiguity and confusion into PHMSA’s regulations 

for emergency procedural manuals by making general prescriptions that are not more stringent 

than PHMSA regulations. 

PHMSA’s detailed regulations require: 

(e) Emergencies. The manual required by paragraph (a) of this section must 

include procedures for the following to provide safety when an emergency 

condition occurs: 

(1) Receiving, identifying, and classifying notices of events that need immediate 

response by the operator or notice to the appropriate public safety answering point 

(i.e., 9–1–1 emergency call center), where direct access to a 9–1–1 emergency call 

center is available from the location of the pipeline, and fire, police, and other 
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appropriate public officials, and communicating this information to appropriate 

operator personnel for prompt corrective action. Operators may establish liaison 

with the appropriate local emergency coordinating agencies, such as 9–1–1 

emergency call centers or county emergency managers, in lieu of communicating 

individually with each fire, police, or other public entity. 

(2) Prompt and effective response to a notice of each type emergency, including 

fire or explosion occurring near or directly involving a pipeline facility, accidental 

release of hazardous liquid or carbon dioxide from a pipeline facility, operational 

failure causing a hazardous condition, and natural disaster affecting pipeline 

facilities. 

(3) Having personnel, equipment, instruments, tools, and material available as 

needed at the scene of an emergency. 

(4) Taking necessary actions, including but not limited to, emergency shutdown, 

valve shut-off, or pressure reduction, in any section of the operator's pipeline 

system, to minimize hazards of released hazardous liquid or carbon dioxide to life, 

property, or the environment. Each operator must also develop written rupture 

identification procedures to evaluate and identify whether a notification of potential 

rupture, as defined in § 195.2, is an actual rupture event or non-rupture event. These 

procedures must, at a minimum, specify the sources of information, operational 

factors, and other criteria that operator personnel use to evaluate a notification of 

potential rupture, as defined at § 195.2. For operators installing valves in 

accordance with § 195.258(c), § 195.258(d), or that are subject to the requirements 

in § 195.418, those procedures should provide for rupture identification as soon as 

practicable. 

(5) Control of released hazardous liquid or carbon dioxide at an accident scene to 

minimize the hazards, including possible intentional ignition in the cases of 

flammable highly volatile liquid. 

(6) Minimization of public exposure to injury and probability of accidental ignition 

by assisting with evacuation of residents and assisting with halting traffic on roads 

and railroads in the affected area, or taking other appropriate action. 

(7) Notifying the appropriate public safety answering point (i.e., 9–1–1 emergency 

call center), where direct access to a 9–1–1 emergency call center is available from 

the location of the pipeline, and fire, police, and other public officials, of 

hazardous liquid or carbon dioxide pipeline emergencies to coordinate and share 

information to determine the location of the release, including both planned 

responses and actual responses during an emergency, and any additional 

precautions necessary for an emergency involving a pipeline transporting a highly 

volatile liquid (HVL). The operator must immediately and directly notify the 

appropriate public safety answering point or other coordinating agency for the 

communities and jurisdiction(s) in which the pipeline is located after notification 
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of potential rupture, as defined at § 195.2, has occurred to coordinate and share 

information to determine the location of the release, regardless of whether the 

segment is subject to the requirements of § 195.258 (c) or (d), § 195.418, or § 

195.419. 

(8) In the case of failure of a pipeline system transporting a highly volatile liquid, 

use of appropriate instruments to assess the extent and coverage of the vapor cloud 

and determine the hazardous areas. 

(9) Providing for a post accident review of employee activities to determine 

whether the procedures were effective in each emergency and taking corrective 

action where deficiencies are found. 

(10) Actions required to be taken by a controller during an emergency, in 

accordance with the operator's emergency plans and §§ 195.418 and 195.446. 

49 CFR § 195.402(e) (emphasis added).  Requiring a manual as the PUC has done that merely 

mentions “emergency procedures and activities” is not more stringent than PHMSA requirements 

and is inconsistent and incompatible with the detailed requirements PHMSA proscribes.   

2. Duplicative and Miscategorized 

The PUC’s information requirements in subsections 1-4 are largely duplicative of existing 

public awareness requirements.  To the extent these requirements are not duplicative, they should 

be reorganized as public awareness requirements consistent with PHMSA regulations, not 

miscategorized and misplaced in a manual that is limited to procedures to follow during an 

emergency. 

PHMSA’s regulation quoted above encompasses the PUC’s requirement in subsection 1 

for procedures to inform emergency responders of the practices and procedures to be followed to 

provide emergency responders with relevant information.  49 CFR § 195.402(e)(7).   

PHMSA’s regulations also require the development of a continuing education program for 

emergency responders and the affected public to inform them of the location of the pipeline, 

potential emergency situations involving the pipeline and the safety procedures to be followed in 
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the event of an emergency, which is subsection 2 of the PUC’s regulations.  PHMSA’s regulations 

state: 

(a) Each pipeline operator must develop and implement a written continuing 

public education program that follows the guidance provided in the American 

Petroleum Institute's (API) Recommended Practice (RP) 1162 (incorporated by 

reference, see § 195.3). 

(b) The operator's program must follow the general program recommendations of 

API RP 1162 and assess the unique attributes and characteristics of the operator's 

pipeline and facilities. 

(c) The operator must follow the general program recommendations, including 

baseline and supplemental requirements of API RP 1162, unless the operator 

provides justification in its program or procedural manual as to why compliance 

with all or certain provisions of the recommended practice is not practicable and 

not necessary for safety. 

(d) The operator's program must specifically include provisions to educate the 

public, appropriate government organizations, and persons engaged in 

excavation related activities on: 

(1) Use of a one-call notification system prior to excavation and other damage 

prevention activities; 

(2) Possible hazards associated with unintended releases from a hazardous liquid 

or carbon dioxide pipeline facility; 

(3) Physical indications that such a release may have occurred; 

(4) Steps that should be taken for public safety in the event of a hazardous liquid 

or carbon dioxide pipeline release; and 

(5) Procedures to report such an event. 

(e) The program must include activities to advise affected municipalities, school 

districts, businesses, and residents of pipeline facility locations. 

(f) The program and the media used must be as comprehensive as necessary to reach 

all areas in which the operator transports hazardous liquid or carbon dioxide. 

(g) The program must be conducted in English and in other languages commonly 

understood by a significant number and concentration of the non-English speaking 

population in the operator's area. 

(h) Operators in existence on June 20, 2005, must have completed their written 

programs no later than June 20, 2006. Upon request, operators must submit their 
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completed programs to PHMSA or, in the case of an intrastate pipeline facility 

operator, the appropriate State agency. 

(i) The operator's program documentation and evaluation results must be available 

for periodic review by appropriate regulatory agencies. 

49 CFR § 195.440. 

API RP 1162 further provides that for both the affected public and emergency responders 

baseline (i.e. required) messaging must contain pipeline location information.  API RP 1162 at 10-

11.8  Thus, PHMSA regulations already require the utility to provide to the affected public and 

emergency responders the same information the PUC seeks to require operators to provide.  52 Pa. 

Code § 59.140(b)(2) (“The development of a continuing education program for emergency 

responders and the affected public to inform them of the location of the pipeline, potential 

emergency situations involving the pipeline and the safety procedures to be followed in the event 

of an emergency.”).   

The PUC’s requirements in subsections 3 and 4 – developing procedures for tabletop drills 

and response drills to be conducted twice a year – are more stringent than current PHMSA public 

awareness requirements.  These requirements should be contained with other public awareness 

requirements, not misplaced in an emergency procedures manual.  

Notably, topics PHMSA’s emergency procedures manual does not cover are non-

emergency events like continuing education for emergency responders and tabletop and response 

drills.  That is because this information is not necessary in an emergency.  Instead, this information 

is a public awareness issue considered in a public awareness plan.  The emergency procedures 

manual should only contain those procedures necessary during an emergency, not tangential topics 

covered elsewhere in pipeline safety regulation. 

 
8 https://law.resource.org/pub/us/cfr/ibr/002/api.1162.2003.pdf  

https://law.resource.org/pub/us/cfr/ibr/002/api.1162.2003.pdf
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Regarding sharing emergency procedures, the Public Utility Code already requires the 

utility to provide emergency response procedures to emergency officials.9  The PUC appears to be 

concerned that the statute does not require sharing of public awareness procedures regarding 

emergency responder liaison and training.  If the PUC wants emergency responder liaison and 

 
9 (a)  Plans.--A public utility that engages in the delivery of natural gas liquids through a 

high consequence area in this Commonwealth as defined in 49 CFR 192.903 (relating to 

what definitions apply to this subpart?)[sic] shall make available upon written request the 

public utility's emergency response plans to all of the following: 

(1)  The secretary of the commission. 

(2)  The Pennsylvania Emergency Management Agency. 

(3)  The emergency management director of each county in this Commonwealth where 

the high consequence area is located. 

(b)  Confidential information.-- 

(1)  If the emergency response plan under subsection (a) contains confidential security 

information as defined in section 2 of the act of November 29, 2006 (P.L.1435, No.156), 

known as the Public Utility Confidential Security Information Disclosure Protection Act, 

and the public utility has marked the information in the plan as confidential security 

information, each reviewer of the plan under subsection (a) shall have the following 

duties: 

(i)  Comply with all requirements of the Public Utility Confidential Security Information 

Disclosure Protection Act to protect the information from dissemination to the public. 

(ii)  Enter into a notarized agreement with the public utility for the purpose of 

maintaining the confidentiality requirements under this paragraph. 

(2)  A public utility shall provide a copy of a proposed agreement under paragraph (1)(ii) 

to the commission before making available an emergency response plan under subsection 

(a) that contains confidential security information as specified under paragraph (1). 

(c)  Penalties.--A public utility that fails to comply with subsection (a) may be subject to 

an enforcement action by the commission. 

66 Pa. C.S. § 1512 (footnote omitted). 
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training procedures to be shared with local emergency officials, that regulation should be contained 

within public awareness requirements; not conflated with emergency response procedures. 

C. Proposed Solution 

The PUC should delete this section of the regulation, move subsection (2)-(4) to the 

regulation regarding emergency responder liaisons (subsection (c), and remove any requirement 

to consult with emergency officials regarding SPLP’s emergency procedures manual.  

VIII. Cathodic Protection Repair Timing With No Exceptions for Permitting Delays 

A. Relevant Regulation Text 

§ 59.143. Corrosion control. 

… 

[(d)] (c) Adequacy of cathodic protection.  A hazardous liquid public utility shall test a 

cathodically-protected pipeline at the corrosion test station to determine the adequacy of cathodic 

protection as follows:  

(1) Each pipeline must be tested at least once each calendar year, with intervals not exceeding 15 

months [, to determine whether the cathodic protection meets the requirements of subsection (c)].  

Each impressed current ground bed must be tested as part of this monitoring. 

[(3)] (2) Each non-remote cathodic protection rectifier must be inspected once each calendar 

month [but] with intervals not exceeding 37 days[,] to ensure that it is operating properly.  

Remote monitoring devices are permissible to accomplish monitoring; however, if the remote 

device stops reporting or reports operations outside the expected parameters, then the remote 

device must be inspected within a reasonable time period not to exceed 7 days from date of 

discovery. 

[(4)] (3) Each reverse current switch, each diode, and each interference bond whose failure could 

jeopardize structure protection on a pipeline transporting HVLs must be electrically checked for 

proper performance 12 times each calendar year, with intervals not exceeding 37 days. 

[(5)] (4) A hazardous liquid public utility shall initiate actions to start remedial measures within 

[14] 30 days upon discovery to correct any deficiencies indicated by the monitoring.  At no point 

shall the completion of the remedial measures exceed the next scheduled inspection. 

(emphasis added). 
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B. Opposition to Timing with Lack of Exceptions for Permitting Delays 

 

The requirement to complete repairs to a cathodic protection system prior to the next 

scheduled inspection is not reasonable because it is a timeline that will be impossible to comply 

with for some repairs when environmental permits are required.  There are two inspection 

timelines in the regulation.  Those timelines are 37 days and 1 year.  But where an environmental 

permit is required, permitting alone can take approximately 6 months.   

If no environmental permitting exception is included, SPLP will be in the position of 

either following the requirement to obtain an environmental permit and violate the PUC’s 

regulation or violating requirements for environmental permits to comply with the PUC’s 

regulation.   

C. Proposed Solution 

The PUC should include an exception for environmental permitting delays. 
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IX. CONCLUSION 

SPLP thanks both IRRC and the PUC for their consideration of these comments. SPLP 

requests the regulations be rejected for the reasons stated above and that the PUC implement the 

solutions herein if it proceeds with this rulemaking. 

Respectfully submitted, 
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